DRAFT2

New York Federal Executive Board

 Shared Neutrals Program

An Alternative Dispute Resolution Guide for Mediating 

Equal Employment Opportunity Complaints 

In the Federal Sector
New York Federal Executive Board Shared Neutrals Program

Table of Contents

Section








Page
Introduction








    3

I 
What is Mediation?







    3
II 
What is the Value of Mediation?





    3

III
When Should Mediation be Considered?




    3

IV 
How Does the Mediation Process Work?




    4



Agency Participation 



How to Request Mediation Services



Mediation Conclusion/Settlement




    

V 
Mediator Role and Responsibilities





    5

VI  
Who are the Mediators?





                 5



Training Requirements



Annual Continuing Education Requirements



Standards of Conduct

VII 
Who are the Agency Coordinators?




   
    7

VIII 
Shared Neutrals Program Committee





    7

IX 
Forms Index







                 9

Attachment A.
Model Standards of Conduct for Mediators



    20

New York Federal Executive Board 

Shared Neutrals Program

Introduction

The Shared Neutrals Program (SNP) is a sub committee sponsored by the New York Federal Executive Board (NYFEB) that provides alternative methods to resolve workplace disputes.  In the SNP the Federal community combines resources to share mediators.  The program's goal is to resolve workplace disputes as early and as quickly as possible. Early resolution will result in improved communication, a more productive work environment, and reduced cost and time in resolving disputes. 

I. What is Mediation? 

Mediation is a process where a neutral third party (mediator), acts to encourage and facilitate the resolution of a dispute between two or more parties.  It is a confidential, informal, non-adjudicative and non-adversarial process with the objective of helping the disputing parties to reach a mutually acceptable and voluntary agreement.  

Mediation emphasizes problem solving.  A mediator has no stake in the outcome, and works to gain the trust of the participants.  A mediator is not a judge (unlike in arbitration or court proceedings), and has no power to make decisions.  Mediators use consensus building to help the parties reach their objectives.  Unless mandated by a court, mediation is a voluntary, informal process.  Rules of evidence do not apply.  Testimony is not taken. Witnesses are neither sworn nor used to support or defend positions.  Interrogatories, depositions and transcripts are not required.  Even in court-mandated mediation, the parties cannot be forced to reach an agreement. 

II. What is the Value of Mediation? 

Mediation allows the participants the opportunity to tell their story and be heard.  This process allows all participants to contribute to a mutual resolution instead of referring them to a judge, arbitrator or other outside decision-maker.  The participants retain more control in developing realistic and mutually satisfactory solutions. 

III. When Should Mediation be Considered? 

Mediation may be used in most cases of workplace discrimination complaints. 

This process should not be considered in cases involving criminal activity, government policy, interpretation of collective bargaining contract language, and cases expected to take over 35 hours to mediate.

IV. How Does the Mediation Process Work

A.   Agency Participation
A signed Agency Agreement to Participate (Form A) qualifies an agency to draw from the roster of mediators.  The agency must identify an Agency Coordinator (see section VII, page 7) to serve as a liaison between the New York Federal Executive Board (NYFEB) and the agency. The agency must identify who within the agency is authorized to request a mediator (if different from the Agency Coordinator).   

In the first year of their commitment, participating agencies are not required to contribute a mediator in order to draw from the roster. Agencies may instead contribute meeting space, logistical support, training funds, printing or other support. In the second year, agencies will be encouraged to contribute a mediator to the roster. Exceptions can be negotiated with the Shared Neutrals Committee.   

B. How to Request Mediation Services?

The requesting Agency Coordinator contacts the NYFEB at (212) 264-1890.  The NYFEB will provide the Agency Coordinator with a list of 3 other participating Agency Coordinators.  (The agencies on the list will be rotated so each is called equally).  The Agency Coordinator requesting mediation will contact the participating Agency Coordinator to request a mediator. The Agency Coordinator will assign a mediator.  The following information will be needed: 

· Target date(s) for mediation

· Copy of signed Request for Mediation Services (Form B) 
C. What happens next?

The requesting Agency Coordinator contacts the mediator who coordinates between the parties to find a mutually agreeable time and location to hold the mediation.  Additionally, the requesting Agency Coordinator is responsible for assuring that the site is properly equipped. 

1. Each party may bring one representative to act as an advisor in the mediation process.  Parties have free choice of a representative and are responsible for all arrangements and expenses related to the appearance of their representative at the mediation.  If a party elects representation, the representative's name and phone number will be identified on the Request for Mediation Services (Form B).  The representative must also sign the Participant Agreement to Mediate (Form C) prior to participating in the mediation.  In all cases that are settled, the representative of the party will also sign the Settlement Agreement (Form F). 

D. The Agency Coordinator(s) will ensure that mediators are provided with all necessary background information.

E. Mediation Conclusion/Settlement

At the conclusion of the mediation the following steps will be taken:

1. Scheduling a follow-up mediation session if necessary. 

2. If a settlement is reached, the participants and representatives will sign the Settlement Agreement (Form F).  An executed copy is provided to each participant.  The Agency Coordinator maintains one copy.

3. Evaluation of the mediation process by the participants and mediator is required.  (See Participant Survey (Form G)/ Mediator Evaluation of Process (Form H).  The Shared Neutrals Committee maintains the completed forms.

4. All notes are destroyed. 

V. Mediator's Role and Responsibilities

It is the responsibility of the mediator to do the following:

1. The mediator will review the background materials supplied by the Agency Coordinator.  It is the mediator's responsibility to schedule a mediation meeting with assistance from the Agency Coordinator.

2. The mediator will describe to the participants the mediation process in a clear, concise and complete manner to include confidentiality issues and the mediator's role.  Mediation rules and benefits will be discussed. Commitment from all parties to try to resolve the issues through mediation will be confirmed.

3. The mediator will conduct the mediation and assist the participants in identifying the underlying causes of the dispute, develop strategies to foster cooperation and collaborative decision making.  The mediator will assist the parties in drafting a settlement agreement. 

4. The mediator concludes the mediation session and briefs the Equal Employment Opportunity Office, Human Resources representative or the requesting Agency Coordinator on the proposed resolution or any unresolved issues if the dispute in its entirety is not resolved. 

VI. Who are the Mediators?

A. Mediators are Individuals from participating Agencies who are trained, certified and volunteer to aid in resolving disputes.  A roster of certified mediators will be prepared and maintained by the Shared Neutrals Committee based on information provided by the participating agencies. The roster will include mediators who meet the following requirements:

1. Mediators must be designated by their participating agency; 

2. Mediators must have a completed Mediator's Application on file (Form I).  This application includes questions regarding the applicant's education and training, work background and availability;

3. The mediator must have completed at least 24 hours of formal mediation training, (see “A”-Training Requirements) 



OR;
4. Persons who have completed five or more solo mediations will be included on the mediation roster; 

5. Mediators must complete a SNP orientation.  SNP orientations will be offered by the participating agency or the Shared Neutrals Program Committee in conjunction with the NYFEB;

6.  Mediators must complete no less than six (6) hours of approved continuing education courses each year addressing alternative dispute resolution.  (See “B” Annual Continuing Education Requirement for Mediators)

B. Training Requirements 

The 24 hours of approved formal training must include both lecture and role-playing.  The following topics must be addressed: 

1. Conflict resolution and mediation theory, including the causes of conflict, interest based versus positional bargaining, and models of conflict resolution; 

2. Mediation skills and techniques including:  information gathering skills, communication skills, problem solving skills, interaction skills, conflict management skills, negotiation techniques, cultural and gender issues and power balancing; 

3. Components of the mediation process, including an introduction to the mediation process, fact gathering, interest identification, option building, problem solving, agreement building, decision making, closure, drafting agreements, and evaluation of the mediation process; 

4. Mediator conduct, including conflict of interest, confidentiality, neutrality, and ethics. 

C. Annual Continuing Education Requirement for Mediators

In order to maintain and develop conflict resolution skills, all mediators listed on the NYFEB Shared Neutrals roster must annually complete not less than six (6) hours of continuing professional education in the alternative dispute resolution field. The Shared Neutrals Committee can conduct annual training for all mediators that will satisfy the continuing professional education requirement.  Mediators may satisfy the continuing education requirement through attendance in training sponsored by outside agencies; however, proof of completion must be provided to the Shared Neutrals Committee no later than December 31st of each calendar year.  Mediators who have not completed the continuing education requirement will be listed as "inactive" on the roster. 

D. Conduct Standards 

The conduct of mediators in this program will be governed by the following standards: 

1. Self-determination: Self-determination is the fundamental principle of mediation.  It requires that the mediation process rely upon the ability of the parties to reach a voluntary, non-coerced agreement.  Any party may withdraw from mediation at any time. 

2. Impartiality: A mediator shall mediate only those matters in which she/he can remain impartial and evenhanded. If at any time the mediator is unable to conduct the process in an impartial manner, he/she is obligated to withdraw. 

3. Conflict of Interest: A conflict of interest is any action or relationship that might create an impression of possible bias. The basic approach to questions of conflict of interest is consistent with the concept of self-determination. The mediator has a responsibility to disclose all actual and potential conflicts that are reasonably known and could reasonably be seen as raising a question about impartiality. 

4. Competence: A mediator will mediate only when he/she has the necessary qualifications to satisfy the reasonable expectations of the parties. 

5. Confidentiality: A mediator will maintain the reasonable expectations of the parties with regard to confidentiality. 

6. Quality of the Process: A mediator shall conduct the mediation fairly, diligently, and in a manner consistent with the principle of self-determination. 

VII
Who Are Agency Coordinators? 

Each participating Agency designates an Agency Coordinator as the point of contact for managing and administering the SNP within their agency.  When an agency agrees to participate in the SNP, it will provide the Agency Coordinator’s name and contact information (Agency Agreement to Mediate-Form  A).  This list will be maintained by the NYFEB who can be reached on 212 264-1890.

VIII
Shared Neutrals Program Committee 

The Shared Neutrals Program Committee is a sub-committee of the NYFEB. 

A. Members can include mediators and agency coordinators.

B. Responsibilities include, but are not limited to: 

1. Review and maintain the roster of active mediators, case intake, data collection and analysis, outreach, systems analysis, program development, mediator education, observation, and planning and conducting annual training for the mediators.  

2. Follow through to the best of their ability on the work they agree to accomplish, and to come to meetings prepared. 

3. Ensure that they have the authority to represent their agency. 

4. To fully participate on the committee by offering opinions and raising issues. 

5. To provide advanced information to the committee on issues and agenda items. 

C. The Committee will elect a Chair and Vice Chair.  The term will be one year with no member serving more than two consecutive years.  Initial terms lengths should be staggered in six-month increments. Recording duties will be rotated between members.  The group will make decisions on a consensus basis, using the following decision making process. 

D. Decision Making 

1. All substantive issues will be brought to the Committee for decision. 

2. Decision-making does not rest with any one agency or individual, but rather is a collective process among the Committee members. 

3. The Committee will make decisions via consensus (defined as "a collective opinion arrived at by a group working in an environment that permits open communication so that each person feels s/he has a fair chance to speak".) 

4. All reasonable effort will be made to obtain consensus. 

5. Since consensus relies heavily on discussion and understanding, absent members cannot vote by proxy, but they can send someone to participate in the consensus process. 

7. The Committee can decide to table an issue to allow for additional discussion and/or time for reflection. 

8. Once consensus is reached on a given issue, that issue will not be re-addressed unless there is a consensus decision to do so. 

9. Members will abide by the decision(s) made in their absence.

New York Federal Executive Board Shared Neutrals Program

Forms Appendix

IX

Form A 
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Form B 



Request for Mediation Services
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Attachment A


Model Standards of Conduct for Mediators

New York Federal Executive Board

Agency Agreement to Participate 
___________________________________, hereinafter "the Agency," agrees to participate in the Shared Neutral Program (SNP.) 

As such, the Agency agrees to the following:

· Allow staff to work on an ad hoc basis as mediators for other federal agencies and/or provide space to other federal agencies for mediation conferences.

· Abide by principles of confidentiality, as outlined in section 4 of the Administrative Dispute Resolution Act, 5 U.S.C. 584.

· Travel expenses will be local and at the expense of the mediator's agency.

· No compensation, other than the mediator's salary, will be given for participation in this program. 

It is understood that by signing this document the Agency does not in any way compromise its authority to control the work schedule of any employee who is acting as a mediator. 

Agency Coordinator ________________________________________

Telephone Number _________________________________________

E-Mail___________________________________________________

Any Person Other Than the Agency Coordinator Who Is Authorized to Request Mediation Services

Name-Title _______________________________________________

Telephone Number _________________________________________

E-Mail ___________________________________________________

__________________________________________
_______________
__________

Authorized Agency Official 



Title 


Date 

__________________________________________
 _______________

Agency






Telephone

Address: 
____________________________



____________________________



____________________________

Form A

New York Federal Executive Board

Request for Mediation Services

The party requesting mediation services must sign and date this form and return the Agency Coordinator who will contact the New York Federal Executive Board's SNP Coordinator at: 212 264-1890 to arranged for mediation services.

Individual's Complete Name: _______________________
_________________

Position (Title, Grade Series) _________________________________________

Agency/Division:

_________________________________________

Address:


_________________________________________

Contact Phone Number:
____________________
__________________






(Work)



(Home)

E-Mail:



_____________________ 
__________________

Representative:



Name

_____________________Title:___________________________


Contact Nos.
_____________________ 
_____________________________

Have you initiated a formal or informal EEO complaint or other grievance through one of your agency’s administrative grievance or complaint procedures? ___________________________

Description of dispute for mediation:  (Attach additional pages if needed) ______________

____________________________________________________________________________

____________________________________________________________________________

Resolution Requested (attached additional sheets if needed)___________________________

______________________________________
____________________

Signature of Party Requesting Mediation 

Date

Form B

NEW YORK FEDERAL EXECUTIVE BOARD

PARTICIPANT AGREEMENT TO MEDIATE 

1. I agree to enter into this mediation in good faith.  I will sincerely attempt to resolve this dispute, agree to cooperate with the mediator, and give serious consideration to all suggestions made in regard to developing a realistic solution to the problem. 

2. I understand that mediation is voluntary and that I can withdraw from it at any time. 

3. I understand that the mediator has no power to decide who wins or loses this case and will not express an opinion on who is right or wrong.  Rather, the mediator will try to help the parties reach a resolution.  

4. I understand that the mediator is not going to act as an advocate or attorney for me or for any other party.  I have the right to have to representation of my choice.

5. I agree that the mediation session is a confidential resolution negotiation and that any offer, promise, conduct and statement, whether written or oral, made in the course of the proceeding is inadmissible in any litigation or arbitration of this dispute to the extent allowed by law.  However, matters that are admissible in a court of law or other administrative process continue to be admissible though brought up in a mediation session.  

6. The mediator agrees that he or she will not voluntarily testify on behalf of any party and will not submit any type of report in connection with this mediation unless one of the participants threatens someone with physical harm or reports possible criminal activity. 

7. I understand that any documents prepared for or during mediation (such as case summaries presented to the mediator or notes taken by the mediator) are for settlement purposes only and may not be subpoenaed for, or used in, any type of hearing or trial.  

8. I understand that neither the participants, nor I will be bound by anything said or done in mediation unless and until there is a written settlement agreement signed by authorized representatives of all of the parties.  I understand that, before signing a settlement agreement, I have the right to consult with an attorney of my choosing. 

9. Both the agreement to mediate and any written agreement made and signed by the Parties as a result of mediation are subject to technical review by appropriate officials before confirmation and implementation. 

10. If mediation is successful and a settlement is reached, I agree to keep all terms and conditions of the settlement agreement strictly confidential.

By signature, we acknowledge that we read, understand and agree to mediate.

_______________________________

__________________________________

Participant A


Date


Representative


Date

_______________________________

__________________________________

Participant B


Date


Representative


Date

_______________________________

Mediator


Date



Form C

New York Federal Executive Board

Agency Coordinator Checklist

1. Inform all employees that the Shared Neutrals Program is available to them.

2. If mediation is requested and approved, contact the NYFEB office with the following information:

a. Target dates for mediation

b. Copy of signed Request for Mediation Services (Form B)

3. Coordinate with the mediator to schedule a time and place for the mediation.  Make certain that the site selected is properly equipped.

4. Provide the mediator with background information regarding the case.

5. Ensure that all internal mediators have a copy of the Model Standards of Conduct for Mediators, approved by AAA, ABA and SPIDR.  (Attachment A.)

6. Maintain a copy of the Settlement Agreement (Form F)

Optional

7. A follow up with the participants is recommended after a three-month period for agency purposes only

Form D

MEDIATOR CHECKLIST/ OPENING STATEMENT

1.
INTRODUCE yourself and the parties.
a. Ask if first names are OK to be used.

2.
COMMEND the participants for using mediation.

3.
Remind the parties that mediation is VOLUNTARY PROCESS.  In quire:

a. The parties are there voluntarily?

b. Are there any court orders?

c. How were they referred to mediation?

d. Are all the parties required to reach an agreement present?

4.
Remind the parties that:

a. Mediation is a CONFIDENTIAL PROCESS.  However, disclosure of criminal behavior is exempt, such as but not limited to: previously unreported abuse (child, elder, etc.)

b. Mediators cannot be required to testify in any future litigation.

c. All mediator notes will be destroyed at the end of the session.

5.
Describe the ROLE OF THE MEDIATOR.

a.
To be an impartial facilitator, not an advocate or judge.

b.
To assist the parties in arriving at their own solutions.

6.
Describe the ROLE OF THE PARTIES.

a. To mediate in good faith, to be willing to listen, to share all pertinent information, to keep an open mind and be willing to negotiate without holding to a fixed position.

b. To abide by the roles of common courtesy: no interruptions or using inflammatory language.

7,
Explain the PROCESS

a.
Uninterrupted opening statement and response period.

b.
Develop an agenda/list of items to discuss.

c.
Negotiate issues and concerns.

d.
Caucus (optional.)

e.
Sign Settlement Agreement.

f.
Remind parties that it is legally binding. 

g. Give each party an executed copy, OR schedule a follow up mediation session if necessary.

f.
Fill out the mediation survey form.

8. 
OTHER CONCERNS:

a.
Time Constraints.

b.
Questions.

c.
Mediation Agreement.

d.
Give a copy of the Agreement to each side.

e.
Read Agreement aloud.

f.
Have all parties and their representative sign the original Agreement.

g. Determine which party will begin.

Form E

NEW YORK FEDERAL EXECUTIVE BOARD

SETTLEMENT AGREEMENT

We ___________________, _____________________, and ___________________, 

Having participated in a mediation session(s) on ______________________________, and being satisfied that we have reached a fair and reasonable resolution, hereby agree as follows: (Attach sheet if needed)

We intend the above agreement to be a legally binding and enforceable settlement contract. 

____________, ____________, and ____________, 

(Initials)

We were unable to reach agreement on the following issues and these issues are not a part of our mediation agreements:

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

The parties agree that they will keep the terms and facts of this Settlement Agreement completely confidential.  Parties will not hereafter disclose any information contained herein to anyone, including but not limited to, any past, present or prospective employee or applicant for employment with the Agency. 

If you believe that the Agency has not complied with the terms of the Settlement Agreement in regard to the EEO portion, you may, under 29 CFR part 1614.504, notify the EEO Office in writing within 30 days of the date of the alleged violation, requesting that the terms of the agreement be specifically implemented.  Alternatively, you may request that the matter be reinstated for further processing from the point processing ceased.

_____________________________


_________________________________

Participant A 


Date


Representative A


Date

_____________________________


__________________________________ Participant B


Date


Representative B


Date

_____________________________


_________________________________

Participant C


Date


Representative C


Date

_____________________________







 Mediator


Date

Form F.

NEW YORK FEDERAL EXECUTIVE BOARD

PARTICIPANT SURVEY

The purpose of this survey is to determine the success of the program and to understand what areas need improvement.  Your comments are important and confidential.  Please return this survey in the enclosed self addressed envelope to the: SNP Coordinator, New York Federal Executive Board, 26 Federal Plaza, Suite 1713, New York, NY  10278  Thank you.

Type of Dispute: 
Interpersonal ________
Personnel Action __________ Union _______________

Bases: 
Age ______
Disability ____________
National Origin ___________


Race __________ Religion __________
Sex_________ Gender______ Or

Sexual Harassment________________ Other____________________________

Please evaluate the mediation process using the following scale:

1

2

3

4


5

Waste of Time
 Dissatisfied
Somewhat Satisfied     Satisfied 
        Satisfied Beyond My Expectations

1 How will did the mediator explain the mediation process

2 Were you able to fully present your case?

3 How well did the mediator listen?

4 Did the mediator help facilitate realistic options for settlement?

5 Did the mediator treat all parties equally?

6 Did the mediator understand the issues involved?

7 Did the mediator clarify key issues and interest of each party?

8 Overall were you satisfied with the mediator?

9 Overall were you satisfied with the mediation process?

10 Did you reach a settlement?

Yes_____
No_____

11 Are you satisfied with the outcome of the mediation?

12 Was it beneficial to use a mediator from a Federal Agency other than your own?

Other comments ___________________________________________________________________

_________________________________________________________________________________

Form G

NEW YORK FEDERAL EXECUTIVE BOARD


MEDIATOR SURVEY

To be completed by the mediator at the end of the session and returned to the SNP coordinator at the New York Federal Executive Board, 26 Federal Plaza, Suite 1713, New York, NY  10278

Your Name: __________________________________________________________________

Your Agency: _________________________________________________________________

Your Grade: __________________________________________________________________

Case Name/Number: ___________________________________________________________

Name of Federal Agency Involved: ________________________________________________

Was the Agency Coordinator Helpful? _____________________________________________

Type of Issue: ________________________________________________________________

Date of Mediation: _____________________________________________________________

Where was Mediation Conducted? (Address): _______________________________________

Length of Mediation (Hours): _____________________________________________________

How many hours did you spend on this mediation? (Preparation etc-not including the actual 

mediation itself): ______________________________________________________________

Travel/Other Costs (Mileage/Parking/Tolls etc)_______________________________________

Outcome:
Settled ______
Not Settled _______
Continued until (date) _________

Explanation of why the case did or did not settle form your viewpoint as a mediator (please attach separate sheet) _________________________________________________________

Comments about the mediation or anything unusual of which the sub committee should be aware: _______________________________________________________________

Was mediation appropriate for this issue:
Yes_________
No___________(Please Elaborate) _____________________________________________________________

______________________________________________________________________

Was being from a different Federal Agency than the complainant(s) helpful or detrimental to the mediation process?_____________________________________________________________

______________________________________________________________________
Form H

New York Federal Executive Board

Mediator Application/Profile

Name:______________________________________ 
Title:____________________________

Agency Name/Division:
________________________ 
Phone:__________________________

Office Address:_______________________________ 
Fax:____________________________

___________________________________________ 
Email:___________________________

___________________________________________

Supervisor’s Name, Title  ________________________ 
Phone: __________________________

Dispute Resolution Education/Training.  Please attach certificate of completion of such course(s): ______________________________________________________________________________

______________________________________________________________________________

Dispute Resolution Experience: ____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Hours & days available: ______________________________________________________________________________________________________________________________________________________________

Any additional skills that would aid you in a mediation/ facilitated process: (foreign language, sign language, etc.): ______________________________________________________________________________________________________________________________________________________________

Professional affiliations that you consider relevant to your activity as a neutral: ______________________________________________________________________________________________________________________________________________________________

I hereby certify that the information provided in this form or annexed hereto is true to the best or my knowledge and accurately reflects my qualifications to provide dispute resolution services in cases referred through the Shared Neutrals Program.  

I understand that information herein is subject to verification.  I agree to keep my supervisor apprised of my dispute resolution work and to ensure that this project will not interfere with my daily work responsibilities.  Furthermore, I hereby agree that if any problem arises related to my involvement as a neutral or any representations I have made related to this program, it shall be resolved by the Program’s administrators whose determination shall be final on all matters. I have read the Model Standards of Conduct for Mediators approved by AAA, ABA and SPIDR and agree to abide by all such Rules when I am asked to act as a neutral.

_____________________________


_____________________

Signature of Applicant 




Date 

Form I

Model Standards of Conduct for Mediators 

Approved by

The American Arbitration Association, AAA; the American Bar Association, ABA; & the Society of Professionals in Dispute Resolution, SPIDA

Introductory Note

The initiative for these standards came from three professional groups: the American Arbitration Association, the American Bar Association (Section of Dispute Resolution)(, and the Society of

Professionals in Dispute Resolution.  

The purpose of this initiative was to develop a set of standards to serve as a general framework for the practice of mediation. The effort is a step in the development of the field and a tool to assist practitioners in it - a beginning, not an end. The standards are intended to apply to all types of mediation. It is recognized, however, that in some cases the application of these standards may be affected by laws or contractual agreements.

Preface

The Model Standards of Conduct for Mediators are intended to perform three major functions: to serve as a guide for the conduct of mediators; to inform the mediating parties; and to promote public confidence in mediation as a process for resorting disputes. The standards draw on existing codes of conduct for mediators and take into account issues and problems that have surfaced in mediation practice. 

They are offered in the hope that they will serve an educational function and provide assistance to individuals, organizations, and institutions involved in mediation.

Mediation is a process in which an impartial third party – a mediator - facilitates the resolution of a dispute by promoting voluntary agreement (or "self-determination'') by the parties to the dispute. A mediator facilitates communications, promotes understanding, focuses the parties on their interests, and seeks creative problem solving to enable the parties to reach their own agreement. These standards give meaning to this definition of mediation.

I. Self-Determination: A Mediator Shall Recognize that Mediation is Based on the Principle of Self-Determination by the Parties.

Self-determination is the fundamental principle of mediation. It requires that the mediation process rely upon the ability of the parties to reach a voluntary, uncoerced agreement. Any party may withdraw from mediation at any time.

 
COMMENTS: 

· The mediator may provide information about the process, raise issues, and help parties explore options. The primary role of the mediator is to facilitate a voluntary resolution of a dispute.  Parties shall be given the opportunity to consider all proposed options.

· A mediator cannot personally ensure that each party has made a fully informed choice to reach a particular agreement, but it is a good practice for the mediator to make the parties aware of the importance of consulting other professionals, where appropriate, to help them make informed decisions.

II. Impartiality: A Mediator Shall Conduct the Mediation in an Impartial Manner.

The concept of mediator impartiality is central to the mediation process. A mediator shall mediate only those matters in which she or he can remain impartial and evenhanded. If at any time the mediator is unable to conduct the process in an impartial manner, the mediator is obligated to withdraw.

COMMENTS:

· A mediator shall avoid conduct that gives the appearance of partiality toward one of the parties. The quality of the mediation process is enhanced when the parties have confidence in the impartiality of the mediator.

· When mediators are appointed by a court or institution, the appointing agency shall make reasonable efforts to ensure that mediators serve impartially.

· A mediator should guard against partiality or prejudice based on the parties' personal characteristics, background or performance at the mediation.

III. Conflicts of Interest: A Mediator Shall Disclose all Actual and Potential Conflicts of Interest Reasonably Known to the Mediator. After Disclosure, the Mediator Shall Decline to Mediate Unless all Parties Choose to Retain the Mediator. The Need to Protect Against Conflicts of lnterest Also Governs Conduct that Occurs During and After the Mediation.

 
A conflict of interest is a dealing or relationship that might create an impression of possible bias. The basic approach to questions of conflict of interest is consistent with the concept of self-determination. The mediator has a responsibility to disclose all actual and potential conflicts that are reasonably known to the mediator and could reasonably be seen as raising a question about impartiality. If all parties agree to mediate after being informed of conflicts, the mediator may proceed with the mediation. If however, the conflict of interest casts serious doubt on the integrity of the process, the mediator shall decline to proceed.

A mediator must avoid the appearance of conflict of interest both during and after the mediation. Without the consent of all parties a mediator shall not subsequently establish a professional relationship with one of the parties in a related matter, or in an unrelated matter under circumstances which would raise legitimate questions about the integrity of the mediation process.

COMMENTS: 

· A mediator shall avoid conflicts of interest in recommending the services of other professionals. A mediator may make reference to professional referral services or associations which maintain rosters of qualified professionals.

· Potential conflicts of interest may arise between the administrators of mediation programs and mediators and there may be strong pressures on the mediator to settle a particular case or cases. The mediator's commitment must be to the parties and the process. Pressures from outside of the mediation process should never influence the mediator to coerce parties to settle.

IV. Competence: A Mediator Shall Mediate only When the Mediator Has the Necessary Qualifications to Satisfy the Reasonable Expectations of the Parties.

Any person may be selected as a mediator, provided that the parties are satisfied with the mediator qualifications. Training and experience in mediation, however, are often necessary for effective mediation. A person who offers herself or himself as available to serve as a mediator gives parties and the pubic the expectation that she or he has the competency to mediate effectively. In court-connected or other forms of mandated mediation, it is essential that mediators assigned to the parties have the requisite training and experience.

COMMENTS: 

· Mediators should have available for the parties information relevant training, education and experience.             

· The requirements for appearing on a list of mediators must be made public and available to interested persons.

· When mediators are appointed by a court or institution, the appointing agency shall make reasonable efforts to ensure that each mediator is qualified for the particular mediation.

V. Confidentiality: A Mediator Shall Maintain the Reasonable Expectations of the Parties with Regard to Confidentiality.

The reasonable expectations of the parties with regard to confidentiality shall be met by the mediator. The parties' expectations of confidentiality depend on the circumstances of the mediation and any agreements they may make. The mediator shall not disclose any matter that a party expects to be confidential unless given permission by ail parties or unless required by law or other public policy. 

COMMENTS: 

· The parties may make their own rules with respect to confidentiality, or the accepted practice of an individual mediator or institution may dictate a particular set of expectations. Since the parties' expectations regarding confidentiality are important, the mediator should discuss these expectations with the parties.

· If the mediator holds private sessions with a party, the nature of these sessions with regard to confidentiality should be discussed prior to undertaking such sessions.

· In order to protect the integrity of the mediation, a mediator should avoid communicating information about how the parties acted in the mediation process, the merits of the case, or settlement offers. The mediator may report, if required, whether parties appeared at a scheduled mediation.

· Where the parties have agreed that all or a portion of the information disclosed during a mediation is confidential, the parties' agreement should be respected by the mediator.

· Confidentiality should not be construed to limit or prohibit the effective monitoring, research, or evaluation, of mediation programs by responsible persons. Under appropriate circumstances, researchers may be permitted to obtain access to statistical data and, with the permission of the parties, to individual case files, observations of live mediations, and interviews with participants.

VI. Quality of the Process: A Mediator Shall Conduct the Mediation Fairly, Diligently, and in a Manner Consistent with the Principle of Self-Determination by the Parties.

A mediator shall work to ensure a quality process and to encourage mutual respect among the parties. A quality process requires a commitment by the mediator to diligence and procedural fairness. There should be adequate opportunity for each party in the mediation to participate in the discussions. The parties decide when and under what conditions they will reach an agreement or terminate a mediation. 

COMMENTS: 

· A mediator may agree to mediate only when he or she is prepared to commit the attention essential to an effective mediation.

· Mediators should only accept cases when they can satisfy the reasonable expectations of the parties concerning the timing of the process. A mediator should not allow a mediation to be unduly delayed by the parties or their representatives.

· The presence or absence of persons at a mediation depends on the agreement of the parties and mediator. The parties and mediator may agree that others may be excluded from particular sessions or from the entire mediation process.

· The primary purpose of a mediator is to facilitate the parties' voluntary agreement. This role differs substantially from other professional client relationships. Mixing the role of a mediator and the role of a professional advising a client is problematic, and mediators must strive to distinguish between the roles. A mediator should therefore refrain from providing professional advice. Where appropriate, a mediator should recommend that parties seek outside professional advice, or consider resolving their dispute through arbitration, counseling, neutral evaluation, or other processes. A mediator who undertakes, at the request of the parties, an additional dispute resolution role in the same matter assumes increased responsibilities and obligations that may be governed by the standards of other professions.

· A mediator shall withdraw from a mediation when incapable of serving or when unable to remain impartial.

· A mediator shall withdraw from the mediation or postpone a session if the mediation is being used to further illegal conduct or if a party is unable to participate due to drug, alcohol, or other physical or mental incapacity.

· Mediators should not permit their behavior in the mediation process to be guided by a desire for a high settlement rate.

VII. Advertising and Solicitation: A Mediator Shall Be fruitful in Advertising and Solicitation for Mediation.

Advertising or any other communication with the pubic concerning services offered or regarding the education, training, and expertise of the mediator shall be truthful. Mediators shall refrain from promises and guarantees of results.

  
COMMENTS: 

· It is imperative that communication with the public educate and instill confidence in the process.

· In an advertisement or other communication to the public, a mediator may make reference to meeting state, national, or private organization qualifications only if the entity referred to has a procedure for qualifying mediators and the mediator has been duly granted the requisite status.

VIII. Fees: A Mediator Shall Fully Disclose and Explain the Basis of Compensation, Fees, and Charges to the Parties.

The parties should be provided sufficient information about fees at  the outset of a mediation to determine if they wish to retain the services of a mediator. if a mediator charges fees, the fees shall be reasonable, considering, among other things, the mediation service, the type and complexity of the matter, the expertise of the mediator, the time required, and the rates customary in the community. The better practice in reaching an understanding about fees is to set down the arrangements in a written agreement.

COMMENTS: 

· A mediator who withdraws from a mediation should return any unearned fee to the parties.

· A mediator should not enter into a fee agreement which is contingent upon the result of the mediation or amount of the settlement.

· Co-mediators who share a fee should hold to standards of reasonableness in determining the allocation of fees.

· A mediator should not accept a fee for referral of a matter to another mediator or to any other person.

IX. Obligations to the Mediation Process: Mediators have a duty to improve the practice of mediation.

COMMENTS: 

· Mediators are regarded as knowledgeable in the process of mediation.  They have an obligation to use their knowledge to help educate the public about mediation; to make mediation accessible to those who would like to use it; to correct abuses; and to improve their professional skills and abilities.
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